
the income, earning capacity, property and financial resources
of the Mother and the Father of the child (disregarding any
entitlement of the Mother to an income tested pension,
allowance or benefit);

the commitments of each of those persons that are necessary
to enable the person to support himself or herself; or any other
child or another person that the person has a duty to maintain;
and

It is not widely known that the Family Law Act 1975 (Cth) ("the
Act") makes provisions for a Mother to claim 'Childbirth
Maintenance' if she and the Father of the child have separated
leading up to the birth of the child.

WHAT IS THE CHILDBIRTH MAINTENANCE PERIOD

The relevant law for child-bearing expenses provides that the
Father of a child, even if not married to the child’s Mother, can be
liable to contribute towards the expenses in relation to the birth of
the child and also payment towards the Mother’s reasonable
medical expenses during what’s referred to as the ‘Childbirth
Maintenance period’.

Under the Act, the ‘Childbirth Maintenance period’ is two months
before the child is due to be born, with the exception if the mother
has to stop work for medical reasons related to her pregnancy. In
that instance the period begins on the day she stops working.
 
HOW IS THE CONTRIBUTION DETERMINED?

In determining the contribution that should be made by the Father,
the Court must take into account the following matters:

any special circumstances which, if not taken into account in
the particular case, would result in injustice or undue hardship
to any person.

WHAT IS THE CONTRIBUTION?

There are very few reported cases dealing with Childbirth
Maintenance, and as such there is little guidance as to how a Court
is to calculate any amount payable.

In the reported decision of Abrahams & Simm [2014] FCCA 67, the
Mother was seeking payment from the Father for $27,061. This
comprised of $15,610 relating to the Childbirth Maintenance period
and $11,451 relating to the Mother’s medical expenses.

When the matter was heard, the Father had paid the sum of
$2,200, and sought to limit any further payment by him to $7,000. 

The Court ultimately found that a number of the medical expenses
claimed by the Mother did not fall within the meaning of
“reasonable medical expenses”, including private health insurance
premiums paid by her over a period longer than the Childbirth
Maintenance period, a birthing partner and a settling swing for the
baby.   

The Court also found that the Father should not have to contribute
to the whole amount of the Mother’s costs and expenses, but
rather should only contribute to half. 

Therefore, the Court ordered the Father to pay to the Mother the
sum of $14,000, comprised of $7,000 for the childbirth
maintenance period and $7,000 reasonable medical expenses.
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WANT TO KNOW MORE?

Childbirth Maintenance can be a tricky one to understand and
navigate, therefore if you are unsure if you are entitled to receive or
are required to pay Childbirth Maintenance, please contact us to
discuss.


