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What  is m ediat ion?

Mediation is a process which encourages parties to take responsibility for making their own decisions in a 
controlled process which encourages negotiation and allows parties to promote their own interests and thereby 
adjust their positions and views in a common effort to achieve a mutually acceptable outcome.

Ultimately, it is a form of ?assisted negotiation? involving an experienced and independent person (mediator) 
where parties are encouraged and assisted to find a solution to their problem/s which meets their interests and 
needs. The mediation is potentially the most significant event post separation given the high likelihood of an 
outcome being achieved.

Mediation is actively encouraged by competent Family Lawyers, the Family Court of Australia and the Federal 
Circuit Court, all of whom have embraced the importance of providing parties with an opportunity to achieve an 
agreed settlement and in doing so minimise the damage (both financial and personal) that ongoing lit igation and 
continued and unabated conflict inevitably causes.

Mediation can be undertaken in relation to parenting issues, financial issues or both.

The benef it s of  m ediat ion include:

- No restriction on when you mediate, therefore timing is flexible.
- Mediations enjoy a high success rate.
- Significant and ongoing legal and associated expert?s fees can be avoided and/or minimized.
- You control the outcome as opposed to having a decision imposed upon you.
- Greater flexibility in solutions are available through mediation as opposed to lit igation.
- The uncertainties associated with the lit igation process are avoided.
- Ongoing damage to you, your former partner and your children is minimized.
- Enhanced prospect of you as parents being able to effectively co-parent your children as a result of 

conflict being resolved earlier.
- The opportunity to achieve an agreed outcome in a consensual and dignified manner.
- You have complete control over the outcome ? you will not be forced to do anything.
- You can get on with your life sooner!

Engaging a m ediat or

- The parties agree on their preferred mediator.
- The mediator is approached by either party or their lawyer with a request to assist.
- The mediator sends to each person some information about mediation, the mediator?s background, a 

mediation and fee agreement and, if necessary, a request for background information on the dispute.
- A time and place is arranged for the mediation meeting.



Prepar ing for  m ediat ion

- Approach the process in a positive and conciliatory way (remember you control the outcome).
- Do not be adversarial or confrontational.
- Turn your mind to various compromises and anticipated responses/issues of the ?other side? - use that 

insight to assist you to tailor your response towards achieving a desired result.
- Be prepared and undertake the necessary disclosure to enable meaningful discussions to take place.
- Brief the mediator with the documentation/mediation summary well in advance of the mediation date so 

as to ensure that an appropriate opportunity is afforded to the mediator to understand the issues and 
difficulties with your matter.

- Put aside the entire day for the mediation and have a ?Plan B? for the collection of children from school 
etc and their care in case the mediation goes longer than anticipated.

- If you propose to retain real estate and pay your former partner out, investigate the likelihood of funding 
to enable you to achieve this.

- Do not lose sight of commercial realities when considering possible outcomes.

What  happens on t he day?

The mediation process aims to effectively and efficiently arrive at an outcome that meets each party?s needs and 
resolves their concerns as far as possible. On mediation day, the mediator will work with both parties, either 
separately or jointly, to promote negotiations by asking questions, encouraging open discussions, considering 
different points of view and communicating issues in an alternative approach, as well as reality testing options.

Mediators are very conscious of ?power imbalances? which can exist between parties and continually try to tailor 
the mediation process to enable parties to achieve an ?equal bargaining position?.

It is very important that you indicate whenever you feel upset or uncomfortable on the day of mediation. It is a 
difficult day for most people. Expectations of outcomes may be challenged and things you had not known about 
or considered for the other party may need to be factored into your decisions. You must have open and honest 
dialogue with the mediator whenever these things arise so they can be discussed fully. Remember that this is 
your day to make safe and informed decisions. You should not feel overwhelmed or coerced, but you will need to 
understand the consequences of each decision you make and those things can be uncomfortable to hear at 
times. You may be emotional and this is normal and expected. However, it is important that when making 
decisions you are assisted in making ?informed decisions? which achieve both a realistic and commercially 
acceptable outcome.

When mediators have a ?private meeting? with you and your lawyer everything discussed remains confidential 
other than that which the mediator is specifically instructed to convey to your former partner and legal 
representative. These private meetings afford an excellent opportunity for you to voice your concerns and to 
enable discussion with you and your lawyer to examine those concerns and assist you in appropriately and, in all 
the circumstances, comfortably moving forwards.

Out com es of  t he m ediat ion

In the event of an agreement being reached, Heads of Agreement 
will be drafted and signed by both parties on the day of the 
mediation. The Heads of Agreement record the terms of the 
settlement in broad terms which will then need to be drafted by 
your lawyer into a Consent Order or Financial Agreement (as the 
case may be) so that your agreement is formalised and enforceable.
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