
It is a veritable "Aladdin's Cave" which parties (and lawyers)
readily and regularly explore for 'evidence' to be used in
litigation, Neville J (Lackey v Mae)
 
Millions of people worldwide are using social media such as
Facebook, Twitter, Instagram, TikTok and Linkedin to connect and
communicate with family, friends, and to connect with people on a
platform where their grievances or opinions will be heard. This may
be more prominent with the current world events, being the
pandemic of COVID-19 and people not being able to have as many
face to face conversations. But sometimes, and in the context of
family law, communicating those grievances and disputes on social
media may not always be in your best interests.
 
The use of evidence obtained through social media has become a
regular occurrence in family law matters around Australia.
 
With the easy access to social media and being able to post
comments on just about anything, it is important for parties to be
aware that social media evidence can be a quick and effective way
of providing evidence in support of a disputed fact.
 
Increasingly, parties are offering evidence by way of public and
private Facebook posts that intends to demonstrate the character
of the person who posted it.
 
HOW DO YOU PROTECT YOURSELF?
 
Do not post anything on social media that may be relevant to your
proceedings. It is important to be aware that online actions can
have real life consequences.
 
It is recommended that you change the passwords to email 
 

Screenshots of messages.
Photographs and/or videos of parents not acting safely with
their children.
Posts of screenshots showing derogatory comments about the
other party, eg a father's new partner posting "who wants to go
on a killing spree, Mr Schultz's ex is pissing me off" in reference
to the mother.
Comments made by family members and friends which are
derogatory or mention you, the other party and the
proceedings, eg the father's family made a number of postings
on Facebook which denigrated the court, the Independent
Children's Lawyer and the Department of Child Safety in
respect to the proceedings. Comments were also made
criticising information which could only have been taken from
Affidavit material.

accounts and social media accounts after a relationship
breakdown. This does not stop an ex-partner from adducing
evidence that is public on social media, or was a private
conversation to which they were a party.
 
Parties should also note that the relevant family law legislation
makes it an offence to publish any account of proceedings or
images which identifies a party or child involved in family law
proceedings. If found guilty of such an offence, a person may be
fined or imprisoned for up to one year. It is therefore important that
parties refrain from posting information about their cases on social
media.
 
EXAMPLES OF WHAT COURTS WILL USE AS EVIDENCE
 
The following are examples of what parties have relied upon in
family court proceedings:
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Screenshot the post - making sure the person posting the
comment is identifiable.
Ensure the screenshot has the time and date stamp.
Save your screenshot somewhere that is easily accessible by
you.

Never post when angry. Once you have posted something, you
may be able to delete the post, but it can always be recovered,
or someone has already taken a screenshot for their future use.
Never mention directly or indirectly the proceedings, parties or
witnesses involved in your family law matters.
Have a think about who will see your post - family, friends,
friends of friends, your children and how those posts may be
interpreted.
Never post anything derogatory, rude or offensive about your
ex-partner or their partners.

In some cases, you may be on the receiving end of a post made by
another party online and may wish to save the post.
 
If the party and you wish to save the post, it is suggested you:
 

 
HELPFUL TIPS
 
With the amount of high conflict parenting matters, it is advisable to
subscribe to one of the many Apps available to communicate with
each other in respect to arrangements for children, such as dr's
appointments, school activities, changeovers, etc. This may also
alleviate the need to express grievances on social media, if you
can communicate with the other party directly and in a respectable
manner.
 
These platforms have proven to be an excellent form of
communication as the messages are saved and cannot be deleted,
edited or retracted.
 
Some other helpful tips we suggest before posting on any social
media platform are:
 

 
A simple rule is - if you don't want a Judge to read it, don't post it! 
 
Using social media as a platform to air your grievances during a
family law dispute is dangerous and should be approached with
extreme caution.
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